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The Right to Life and Self~Defence in English
Criminal Law . A Note

Noel Williams

The present author has been interested in the issue of the right to life in comparative law
and politics for some time now. In particular, the issue of the right to life in Japan1 has received
attention in some depth. A further area of interest has been the issue of corporate social
responsibility,2 particularly the company—community relationship, which also has a bearing on the
individual’s right to life. In this short note we draw attention to one interesting aspect of the right
to life in English criminal law : self-defence. How does English law seek to balance the interests of
‘assailant’ and innocent victim in cases where the latter is killed through an act of self~defence of
the former?

We begin with a brief outline of the position under the European Convention on Human
Rights of 1950, to which the United Kingdom is a signatory. We then look at the position in English
law which, arguably, is out of keeping with the Convention in this respect. We end with a plea that
more stringent measures to protect the right to life of the innocent victim be taken.

Article 2 of the Convention provides the following protection to an individual’s right to life :

(1) Everyone’s right to life shall be protected by law. No one shall be deprived of his life inten-
tionally save in the execution of a sentence of a court following his conviction of a crime for
which this penalty is provided by law.

(2) Deprivation of life shall not be regarded as inflicted in contravention of this Article when it
results from the use of force which is no more than absolutely necessary .

(a) in defence of any person from unlawful violence ;
(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully detained ;

(c) in action lawfully taken for the purpose of quelling a riot or insurrection.

Article 2(1) thus lays down the principle that an individual’s right to life is to be protected
by law, there being the assumption that some form of sanction in criminal law is to be put in place
to punish offenders who intentionally deprive others of their basic, fundamental right to life.

Article 2(2) provides exceptions to this general principle, it allowing acts which deprive the
individual of his life when committed in self-defence or when defending others, when effecting a

lawful arrest or stopping the escape of a lawfully detained person, or in the context of riots or insur-
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rection. In all these exceptions there is the requirement that the force exerted should not exceed
that ‘absolutely necessary.’

Case law on article 2(2) of the Convention points to the necessity for good reason where life
is taken away in the context of acts which come within the ambit of article 2(2) where there has
been a mistaken belief of fact. In McCann et al. v. United Kz’ngdom3 the European Court of Hu-
man Rights was asked to decide whether the shooting of three members of the Irish Republican
Army by SAS soldiers in the mistaken belief that they had planted a car bomb and were able to
detonate it was lawful. The Court held that :

the use of force by agents of the State in pursuit of one of the aims (in Article 2(2)) may be
justified under this provision where it is based on an honest belief which is perceived, for good

reasons, to be valid at the time but which subsequently turns out to be mistaken.?

A similar judgement was handed down in the later case of Andronicou and Constantinou v.
nyorus,5 involving the shooting of two people by officers of a Cypriot government commando unit.
As to the question of the infringement of article 2(2), the Court held that the officers were entitled
‘to take all measures which they honestly and reasonably believed were necessary’ %in the defence
of their own lives. In Giil v. Turkeg/ the necessity of having a good reason for a mistaken belief in
taking away an individual’s life was again stressed. This was further restated in the case of McKerr
v. United Kvmgvdom.8

If the case law on article 2(2) has attempted to uphold the right to life principle in cases of
self-defence through the establishment of the principle of good reason for a mistaken belief, Eng-
lish law can be said to be failing miserably in this respect. In a line of cases, the English courts have
accepted a degree of protection below that demanded by the European Court of Human Rights.
Some of these cases can be noted.

In 1987 the Court of Appeal9 laid down the principle that the defence of self-defence to a
charge of assault could succeed even where the belief that the defendant was being attacked was
unreasonable, given that this belief was honest. This was adhered to in such cases as Jocck:son,10
Asbury,” Fz‘sher,lz meo,ls DPP v. Armstrong—Bmun,14 Shaw,15 and Martin.'® Failure to prose-
cute many who kill others in self-defence stems largely from this test established by the courts, a
test which merely requires the presence of an honest belief that the individual was being attacked.

The issue of whether English law in this respect is contrary to article 2 of the Convention
has been taken up by legal academics and practitioners alike, although not directly by the Euro-

pean Court of Human Rights itself. Perhaps the most vocal voice arguing the incompatibility of Eng-
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lish self-defence law with article 2 is that of Fiona Leverick of the Aberdeen University School of

Law.'” Leverick supports the claim that :

in allowing an honest unreasonable mistake to ground an acquittal on the basis of self-defence,
English law is contrary to Article 2 of the ECHR. The reason for this claim is that, in allowing
the unreasonably mistaken defendant to escape punishment in this way, English law fails to re-
spect the right to life of the person who, though no fault of their own, is mistaken for an at-
tacker. An examination of relevant case law leads to the conclusion that the substance of

English law does indeed contravene Article 218

The main moral criticism that can be made of English self-defence law in this connection, she ar-

gues, is this ©

The main reason why English self-defence law is open to moral criticism is that it fails to re-

spect the right to life of the innocent person who is unreasonably mistaken for an attacker.!

Arguing that English law is contrary to article 2 of the Convention, she observes :

the hope is expressed here that English law will be brought into line with Article 2 of the
ECHR. . . . the object and purpose of the Convention is the ‘protection of individual human be-
ings’ . Requiring an honest belief to have some reasonable basis serves to protect the right to
life of all of us by sending out the message that killing for no good reason is not tolerated in the
United Kingdom. Any victim of a defendant who has killed for no good reason has been denied
this protection and the family of the victim should be entitled to expect that the defendant in

question be condemned and punished.20

As the main aim of article 2 is the protection in law of an individual’s right to life — given the
priviso that certain situations can be exceptions to this general principle —, the current position in
English law in respect of self-defence is one which treats lightly the generally held perception in in-
ternational law and views held by many jurists that the right to life is one of the — if not the —
most essential of the fundamental rights to be protected, an essential building—block of civilized so-
ciety.

A few of these jurists can be mentioned in passing. Menghistu defines the right to life as
‘the most basic, the most fundamental, the most primordial and supreme right,” without which the
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protection of all other rights becomes ‘meaningless.’ 21 Similar sentiments have been expressed by
inter alios Hallik Kabaalioglu, who believes that, ‘There can be no doubt that “right to life” is the
most important of all human rights.’ 22 For Leo Kuper, ‘The right to life must certainly be the most
basic and elementary of the human rights.’ 2 For Lasok, ‘There can be nothing more fundamental
than the right to life." **

This perception of the right to life is also found amongst organizations involved in the field
of the international law of human rights. Following the examination of reports submitted by the par-
ties to the International Covenant on Civil and Political Rights, the Human Rights Committee
of the United Nations, in general comments adopted in 1982, described the right to life provided in
article 6 of the Covenant® as ‘the supreme right.’ % In the drafting of an article on the right to
life, it was maintained by the Secretary—General of the United Nations at the Tenth Session of the
General Assembly that the right to life was ‘the most fundamental of all rights.’ 2" The Commission
on Human Rights, in a 1983 resolution, similarly observed that the rjght was ‘a cardinal right of
every human being,” and should be safeguarded to ensure the enjoyment of economic, social, cul-
tural, civil and political rights.28

Similar views can be found if we examine the legislative history of the right to life provision
in the Inter—American legal system. Thus in the first draft of the American Declaration on the
Rights and Duties of Man of 1948, we read that, “The first of the fundamental rights of man, by or-
der of logic and of importance is, without doubt, the right to his own life.’ % The Inter-American
Commission on Human Rights of 1987 similarly observed : ‘The right to life remits a special consid-
eration because it is, without a doubt, the foundation and sustenance of all the other rights.’ 30

If such a perception is quite common, it does not, of course, accurately reflect the position
of the right to life in the international law of human rights. The right to life is not accorded status
commensurate with its perceived primary position in any list of freedoms and rights. Rather, in
such international instruments as the International Covenant on Civil and Political Rigvhts,31
and the American Convention on Human Rights of 1978,32 the right to life can legitimately be
limited in certain instances. And so it is with article 2 of the European Convention on Human
Rights, as we have seen. The right to life of an individual is protected in principle, but allows for
certain exceptional circumstances. Self-defence is one such exception.

The problem with the present situation in English criminal law is that, arguably, the courts
put too much weight on protecting the interest of the ‘assailant’ to the detriment of the innocent
victim, a victim who, through no fault of his or her own, loses his life. For that particular individual,
and for the family concerned, the situation is clearly unjust and unreasonable. The danger with the

present situation in English law in this context is that the doctrine seemingly being developed by
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the courts, in effect, establishes a distinction among the people between those who are ‘special’

and those who are not in respect of the protection of human life, and to punishment — or lack of

punishment — for acts which take away life. This inequality in the law’s protection of the individ-

ual’s right to life needs to be remedied.
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Article 4.
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